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Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal docketed August 1, 1961, under the 
provisions of Title 28, Sec. 1291 United States Code, from 
an order of the United States District Court for the Dis- 
trict of Columbia entered May 10, 1961, granting summary 
judgment to the defendant, appellee herein, and denying 
summary judgment to the plaintiff, appellant herein. 
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STATEMENT OF THE CASE 


Appellant was first employed by the Army Map Service 
of the Department of the Army on February 26, 1951, 
(J-A. 17) and gained permanent status by conversion 
to career appointment, effective December 2, 1955. (J.-A. 
18). Harold Peacock was first employed by the Army 
Map Service on October 10, 1955, (J.-A. 32); his pro- 
bationary period of employment would not be fulfilled until 
October 10, 1958. Peacock was a veterans preference 
eligible and appellant was not. As of December 10, 1957, 
appellant had been assigned to Job No. 4423 and Peacock 
to Job No. 4421, (J.-A. 27, ). Appellant and Peacock were 
of equal grade; both worked as Geographic Names Special- 
ist in the Middle East-Africa Section of the Geographic 
Names Branch of the Technical Services Division of the 
Army Map Service of the Corps of Engineers of the De- 
partment of the Army. 


By a letter dated December 10, 1957, appellant was in- 


formed that ‘‘as a result of a recent decrease in the au- 
thorized personnel strength of the Technical Services Divi- 
sion, Army Map Service, a decision has been made to 
abolish the position you now occupy”. (J.-A. 19). Ap- 
pellant as a status employee was in retention group I-B and 
Peacock, a probationer was in I-A. Appellant was sep- 
arated on January 17, 1958. (J.A. 23). On appeal, 
the Board of Appeals and Review of the Civil Service Com- 
mission concluded on June 12, 1958, that appellant was im- 
properly separated because he met the minimum experi- 
ence and training requirements for Job No. 4421 (Pea- 
cock’s position). The Commission held that his separation 
violated § 20.5 of the Retention Preference Regulation and 
instructed the Map Service to reassign appellant, effective 
January 17, 1958, to Job No. 4421 or to another position Sf 
like grade, seniority and tenure. (J.A. 25). 


After the Board of Appeals’ decision, but prior to June 
26, 1958, Mr. Barsky, Chief of the Middle East-Africa Sec- 
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tion, told Peacock that appellant had won his appeal and 
was coming back but that the Map Service would have 
appellant and Peacock occupy the same job until Peacock 
could be converted to career appointment in October, at 
which time they would abolish appellant’s ‘‘half of the 
job’. (J.A. 50). On June 26, 1958, the Map Service 
cancelled appellant’s separation but did not recreate Job 
No. 4423. (J.A. 27). On the same day appellant was 
first restored retroactively to the non-existent Job No. 
4423 (J.A. 27), and then reassigned to Job No. 4421 (J.A. 
28). Peacock was neither separated nor reassigned to a 
new job, but on June 30, 1958, he was detailed for 30 days 
to Job No. 4414 in the Western Europe-Western Hemi- 
sphere Section. (J.A. 29). Effective August 1, 1958, 
Peacock’s detail was extended for 60 additional days. (J.A. 
30). A few days before the extended detail was to end, 
Mr. Shepard, Chief of the Geographic Names Branch, told 
Peacock that the Map Service would abolish appellant’s 
job and return Peacock to the job he had occupied at the 


time of his first detail. (J.A. 51). On September 21, 
1958, Peacock was reassigned from Job No. 4421 to Job No. 
5263 in the U.S.S.R. Section. (J.A. 31). On October 10, 
1958, Peacock was given a conversion to career appointment 
and went into retention group I-A. (J.A. 32). 


On November 4, 1958, appellant received a second notice 
which stated that due to an ‘‘insufficient work load”’, appel- 
lant’s position would be abolished and he would be sep- 
arated by reduction in force. (J.A. 33). Appellant was 
separated effective December 5, 1958. (J.A. 37). In 
March of 1959, at Mr. Barsky’s request, Peacock returned 
to the Middle Bast-Africa Section ‘‘long enough to get one 
or two jobs done’’, (J.A. 51). Appellant’s appeal of the 
separation action was denied by the Board of Appeals and 
Review of the Civil Service Commission on June 2, 1959. 
(J.A. 39-41). On December 3, 1959, Peacock, without inter- 
ruption, was officially reassigned to the Geographic Names 
Division, Western Branch, the new name for the old Middle 
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East-Africa Section (J.A. 51), and continued there until 
he resigned effective January 15, 1960. Appellant filed 
suit for reinstatement in the United States District Court 
for the District of Columbia on September 8, 1959. Appel- 
lee’s first Motion for Summary Judgment was overruled 
by Judge McGarraghy on May 3, 1960. Appellant and 
appellees later cross-moved for summary jadgment. These 
motions were argued on April 24, 1961. On May 10, 1961, 
Judge McGuire entered an Order granting appellees’ mo- 
tion and denied appellant’s motion. Appellant noted his 
appeal on June 7, 1961. Under order of this Court the 
record was filed and the appeal docketed August 1, 1961. 


STATUTES. RULES AND REGULATIONS INVOLVED 
Statute: 
Veterans Preference Act of 1944 as amended. 
In any reduction in personnel in any civilian service of 


any Federal agency, competing employees shall be released 
in accordance with Civil Service Commission regulations 
which shall give due effect to tenure of employment, mili- 
tary preference, length of service and efficiency ratings: 


° °° [Act of June 27, 1944, c. 287, 58 Stat. 390, US.C.,- 
Title 5 § 861 (1958)] 


Civil Service Regulations: 
Sec. 2301(a) Career conditional appointment 


(2) Upon completion by the appointee of three (3) years 
of creditable service, his career-conditional appointment 
shall be automatically converted to a career appointment. 
As used in this section ‘‘creditable service”? means all sub- 
stantially continuous service with the Federal Government 
since non-temporary appointment in the competitive serv- 
ice, including any intervening service in the legislative or 
judicial branches, the excepted service or the military serv- 
ice. A break of service of thirty days or less shall be con- 
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sidered substantially continuous service. Breaks in service 
of more than thirty (30) days shall not be considered sub- 
stantially continuous service unless the Commission ex- 
cepts particular types of cases from this requirement. The 
circumstances under which breaks in service of more than 
thirty (30) days may be credited in determining whether an 
employee has completed three years of creditable service 
shall be published in the Federal Personnel Manual. [19 
F. R. 8611, Dec. 16, 1954] 


Ses. 20.2 


(a) ‘‘Reduction in force’? is the release of an employee 
from a competitive level by means of separation from the 
rolls, furlough for more than thirty (30) days, reassign- 
ment involving displacement, or change to lower grade; 
when such actions are caused by lack of work, shortage of 
funds, reorganization, or exercise of regulatory reassign- 
ment or reemployment rights. * * *.’? [22 F. BR. 3409, May 
15, 1957] 


Sec. 20.4 


(c) Determination of tenure groups. For the purpose of 
determining relative retention preference in reductions in 
force, competing employees with performance ratings of 
‘‘Satisfactory’’ or better shall be classified in tenure groups 
and subgroups according to tenure of employment and 
veteran preference. 


In the competitive service, tenure groups shall be as 
prescribed in subparagraphs (1), (2), and (3) of this para- 
graph. In the excepted service, employees shall be ar- 
ranged in tenure groups I, I, or III to correspond with 
the grouping of employees having similar tenure in com- 
petitive positions. 


(1) Group I.—This group consists of career employees 
who have completed probation and who are not indefinite 
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because they occupy obligated positions. Career employees 
serving under temporary or indefinite promotions shall be 
considered in this group with respect to positions at and 
below the grade in which they last served on a permanent 
basis. 


(2) Group II—This group includes career employees 
who are serving probationary periods, all career-condi- 
tional employees, and career employees who are indefinite 
because they occupy obligated positions. 


(3) Group III.—This group includes indefinite em- 
ployees, employees serving under temporary appointments 
pending establishment of registers, and employees serving 
under other nonstatus nontemporary appointments. 


(4) Subgroups.—Within each tenure group, employees 
entitled to veteran preference are in subgroup ‘‘A’’ and 
others are in subgroup “B’’. [21 FR. 1847, Mar. 27, 
1956; 21 F.R. 1953, Mar. 30, 1956; 21 F-R. 5030, July 7, 


1956] 


See. 20.5 


Actions. (a) In general. Employees who cannot be re- 
tained in their positions because of a reduction in force 
will be changed to positions that will last as long as three 
(3) months, separated or furloughed. 


(b) Employees in positions in the competitive service. 


(1) No employee may be separated, furloughed for more 
than thirty (30) days, or reduced in pay or grade in a re- 
duction in force while a competing employee with lower 
retention standing (and without retention priority based 
on retention right) is retained in the same competitive 
level. 

(2) No employee in any subgroup of tenure group I 
or II who is willing to accept a reasonable change in posi- 
tion may be separated, furloughed for more than thirty 
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(30) days, or subjected to greater reduction in pay than 
necessary under such reasonable change in position, (1) 
if he is qualified for a position which will last as long 
as three (3) months in an other competitive level in his 
present competitive area in which an employee with lower 
subgroup standing is retained, or (ii) if he is qualified to 
go back to a position which will last as long as three (3) 
months from which he was promoted (or to an essentially 
identical position) in his present competitive area in which 
an employee with lower retention standing (and without 
retention priority based on a statutory right) is retained. 


Sec. 20.9 


(c) Finality of decisions. It is mandatory for the agency 
to take corrective action in accordance with the decision of 
the Commission office that made the initial adjudication of 
the appeal, unless an appeal is made to the Board. The 
decision of the Board shall be final. There is no further 


right of appeal. A recommendation for corrective action 
by the Board is mandatory and must be complied with by 
the agency. [21 F.R. 8915, Nov. 15, 1956] 


Federal Personnel Manual: 


Chapter A-6-1: 


Position is a specific civilian office or employment, 
whether occupied or vacant consisting of all the current 
duties and responsibilities assigned or delegated by com- 
petent authority and requiring the full-time or part-time 
employment of one person. 

Chapter P-2-7: 

In carrying out its responsibilities under the Classifica- 
tion Act, the agency must prepare a written description of 
the duties and responsibilities covering each position that 
is established or changed, and classify the position. 
Whenever an employee is appointed, promoted, reas- 
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signed, demoted, or transferred, there must be a position 
available that has been described, evaluated, and classified 
as to grade and series in order that the proper rate of pay 
and the qualifications necessary to perform the work may 
be determined. 


Chapter X-1-1: 


A position is not vacant, and therefore cannot be filled 
by another person while its incumbent is still carried on 
the rolls of the agency. 


STATEMENT OF POINT 
Appellant’s separation from his position in the Army 
Map Service was not a genuine reduction in force and 
therefore was effected in violation of the law and the Civil 
Service Commission’s Rules and Regulations. 


SUMMARY OF ARGUMENT 

This case is ruled by a Civil Service interpretation 
issned April 28, 1961, which is in turn based on Kelly v. 
United States, 138 F. Supp. 244 (Ct. Cis. 1956). Appellant 
was not given the rights that would have been his if the 
Army Map Service had completed the reduction in force, 
as it in good faith was bound to do, when appellant was 
restored to the rolls. If appellant had been given all his 
rights, a good faith application of the Commission’s 
restoration order would have resulted in the separation of 
Peacock. If Peacock had been separated in June of 1958, 
when appellant was restored to the rolls, Peacock would 
not have gained career status and appellant would have 
been retained in his position. It follows that appellant’s 
second separation was as illegal as the first and that he 
must be reinstated. 
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ARGUMENT 


1. This Case is Ruled by a Civil Service Commission Interpre- 
tation That Has Been Issued Since This Case Was Argued 
in the Lower Court 


The motions for summary judgment, which form the basis 
for this appeal, were argued on April 24, 1961. On April 
28, 1961, the Executive Director of the Civil Service Com- 
mission issued FPM Letter 752-2. This Letter constitutes 
an advance sheet notice to Federal agencies of an interpre- 
tation which will eventually be incorporated into Chapter 
S-1 of the Federal Personnel Manual. The Federal Per- 
sonnel Manual includes Commission interpretations of the 
Civil Service Act and Regulations. 


Appellant submits that this Letter must be given full 
effect in this appeal, and that if it had been before the lower 
Court at the time of argument, judgment for appellant 
would have followed without question. 


Letter FPM 752-2 informs Heads of Departments and 


Independent Establishments that: 


‘‘The restoration of a successful appellant must give 
the employee all of the rights to which he is entitled 
in accordance with the provisions of the findings and 
recommendations of the Commission’s decision on ap- 
peal. If it does not, the restoration action cannot 
serve as a basis for defeating these rights. 


‘‘This principle formed the basis for the Commission’s 
decision on a recent reduction in force appeal. The 
appellant, a career employee in retention subgroup 
I-B, was reached for reduction in force and appealed 
on the grounds that the agency was in error in not 
reassigning him to a one-of-a-kind position occupied 
by a career-conditional employee in retention sub- 
group II-A. The Commission’s Regional Office found 
the employee’s contention sound and recommended that 
he be given reassignment rights to this position. 


‘Tn the interim, the retention subgroup I-A employee 
had completed three years of service as a career-condi- 
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tional appointee and attained career status, with the 
result that his retention rights became greater than 
the appellant’s. In attempting to comply with the 
Region’s decision, the agency established a new posi- 
tion identical to the employee’s and restored the ap- 
pellant to it. 


“<Shortly thereafter, the appellant was again separated 
by reduction in force. In its final decision on his fur- 
ther appeal from this action, the Commission found 
that the other employee’s later acquisition of career 
status did not and could not vitiate the appellant’s 
entitlement to displace him in a reduction in force that 
should have been completed before the other employee 

aired such status. In effect, the Commission con- 
cluded that a right to displace this employee became 
vested in the appellant before the employee attained 
career status and, consequently, nothing that happened 
later offered any basis for permitting him to be re- 
tained in preference to the appellant. 


the appellant’s 

retroactively. 

some suitable reassignm 

employee or the appellant, 

demoted or separated, as 2) 

sions of Section 14 of the 

order to correct the agency’s administ 

in connection with the appellant’s reassignment rights. 


ina somewha’ 
Court of Claims indicated that: 


«« . . . the temporary restoration of a successful 
appellant to his original position (rather than to 
a continuing position to which the agency had er- 
roneously denied him reassignment rights and to 
which the Commission had recommended that he be 
reassigned) was not made in good faith; and, 
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‘*. .. a8 a result, this restoration action could not 
be used as a basis for nullifying the employee’s right 
to be reassigned to the continuing position.’’ 


In the Kelly case, Kelly, who had permanent tenure, 
was the legal member on a Veterans Administration Board. 
The Board had two other members besides Kelly, one of 
whom was the occupational member and the other was the 
medical member. A reduction in force, made necessary by 
a decrease in authorized personnel, completely eliminated 
this Board. The occupational member resigned, and Kelly 
and the medical member were separated. One Mitchell, with 
temporary status, was the occupational member of another 
identical Board. Kelly appealed his separation on the 
ground that the legal and occupational jobs on the Boards 
were interchangeable. He contended that Mitchell should 
have been separated instead of Kelly, and that Kelly should 
have been put into Mitchell’s job. His appeal was sus- 
tained by the Commission’s Regional Office on June 20, 
1952. 


On July 14, 1952, Mitchell achieved permanent status. 


On July 21, 1952, the Veterans Administration authorized 
& one position increase in personnel (legal) for 60 days 
for the purpose of restoring Kelly to it. On July 24 Kelly 
was ‘‘restored’’ to this new job and at the same time was 
given a reduction in force notice effective August 27, 1952. 
Kelly’s appeals to the Civil Service Commission were de- 
nied and he brought suit in the United States Court of 
Claims for pay differential on the ground that the Veterans 
Administration had not complied with the June 20, 1952 
decision of the Civil Service Commission. 

The Court defined the issue as: ‘‘Whether or not the 
action taken by the Veterans Administration properly com- 
plied with the decision of the Civil Service Commission.”? 
The Court decided that the agency’s action was “arbi- 
trary’? and not a ‘‘compliance in good faith’’, that the 
temporary position was ‘‘artificially created’? and its crea- 


tion was an ‘exercise of bad faith”. The Court held that 
Kelly should have been reassigned to Mitchell’s job ‘‘in 
preference to Mitchell’?. Kelly had judgment for the pay 
differential. 

‘An analysis of the facts of the instant case from the 
standpoint of the above stated principles will demon- 
strate that the Commission’s Letter is dispositive of the 
case. 


2 Appellant Was Not Given All the Rights That Accrued to 
‘Him Under the Commission's Restoration Order 


Appellant’s first separation was effected as a ‘‘reduction 
in foree”? to meet a ‘‘recent decrease of authorized per- 
sonnel strength’. This reduction was instituted in Decem- 
ber 1957. On June 12, 1958, the Commission upheld appel- 
lant’s appeal from his separation and issued an order 
restoring him to the rolls. The Commission’s order was 
that appellant ‘‘should be restored as of the effective date 
of his separation to the position numbered 4421, or that he 
be reassigned as of the date mentioned to another position 
of like grade, seniority and tenure for which he is found 
fully qualified and to which he may be assigned without 
undue interruption to the wor! ae 


Under the doctrine stated in the Commission’s Letter 
FPM 752-2(2) of April 28, 1961, this order fairly required 
the Army Map Service (a) to put appellant back in Job 
No. 4421, and (b) to complete the reduction in force which 
had been started when 2 t was erroneously sep- 
arated. The Map Service did put appellant in Job No. 
4421, but it did not give him the rights which would flow 
from a completion of the reduction. Instead, it suspended 

eacock, the displaced career conditional in- 
eambent of Job No. 4421 could attain career status to go 
with his veteran’s preference, and then completed the op- 
eration by again separating the appellant. This action 
constituted a partial denial of appellant’s rights, as subse- 
quent analysis will show in detail. 
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3. If Appellant Had Been Given All His Rights in a Good Faith 
Compliance With the Commission’s Restoration Order the 
Map Service Would Have Completed the Reduction in 
Force by Separating Peacock 

Appellant and Peacock were on the same competitive 
level, but appellant had superior retention standing because 
he had career status. Peacock had only career-conditional 
status when appellant was restored to the rolls. 


Had the reduction in force operation been completed 
when appellant was restored to the rolls, the agency was 
bound to give effect to § 20.5 of the reduction in force regu- 
lations. This regulation, as interpreted in the Federal 
Personnel Manual, (R-3-21) has both a negative and af- 
firmative application. 


Negatively, the Manual states that the agency may not: 


“separate any employee, or furlough him for more 
than thirty days, or shift him to a position of lower 
grade or pay so long as a competing employee with 


lower retention standing (and without retention prior- 
ity based on a statutory retention right) is kept in the 
same competitive level.’? 


It was this rule which required appellant’s restoration to 
the rolls after his separation in January 1958. 

The affirmative aspect of § 20.5 applies to the ‘‘other em- 
ployee’’, ie. the employee with inferior retention standing 
who is displaced by a reduction in force. As stated in the 
Personnel Manual pursuant to Regulation § 20.5, the agency 
must take one of the following actions in the case of any 
employee who cannot be kept in his position because of a 
reduction in force: 

‘1, Shift the employee to another position in the com- 

petitive service which is expected to Jast at least 


three months (this may be done by demotion, re- 
assignment or promotion) ; 


“<9. Furlough him (if the reduction is temporary) ; or 
“¢3. Separate him.”’ 
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Peacock, as the ‘‘other employee’’, with lower retention 
standing and without retention priority based on a statu- 
tory retention right, was subject to the affirmative effect 
of the regulation when appellant was restored to the rolls. 


The reduction in force was not temporary, for the action 
with respect to appellant had been ‘“‘separation’’; conse- 
quently, Peacock could not be farlonghed. Left as possible 
actions, therefore, were promotion, demotion, reassignment 
or separation. 


The agency took none of these actions. Ignoring the 
general rule that one position can not be encumbered 
by two persons (4 Comp. Gen. 729), it kept Peacock 
in Job No. 4421 but on June 30, 1958, ‘‘detailed’’ 
Peacock to Job No. 4414 for 30 days and on August 
1, 1958 extended the detail for 60 days more. This action, 
however, although it lasted for three months, did not 
satisfy the regulation, and for two reasons. First, the Civil 
Service Regulations provide, (Federal Personnel Manual, 
Chapter P-1-11) and the Comptroller General has held (37 
Comp. Gen. 718; 33 Comp. Gen. 96) that ‘‘where an em- 
ployee is detailed to another position, his official position 
is unchanged by that detail’’ (emphasis supplied). Second, 
a “‘detail”’ at the same competitive level from which an 
employee has been displaced cannot constitute a shift of 
position by demotion, reassignment, or promotion as con- 
templated by the reduction in force regulations. So far as 
promotion and demotion are concerned, the validity of this 
statement is immediately clear. With respect to ‘¢reassign- 
ment’’, the statement will be seen to be equally valid if 
further reference is made to the reduction in force regula- 
tions, as interpreted by §6 of the Federal Personnel 
Manual (R-3-21). | 

Thus, § 20.4(c) of the Civil Service Regulations requires 
the employees of a particular competitive level to be classi- 
fied in “‘tenure groups’’; and if the ‘other employee”’ is 
in Group I or II, the agency must consider him ‘‘for place- 
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ment in some other position before it may separate him, 
furlough him for more than 30 days or reduce his grade or 
pay’. (Personnel Manual R-3-22). Assuming the ‘‘other 
employee’s’’ willingness to accept and his ability to qualify, 
he must be changed to a different competitive position if 
there is... 


“2. A position that will last at least three months, in 
another competitive level in the employee’s competi- 
tive area, [that] is held by: 


(a) An employee in a lower [tenure] subgroup, or 


(b) An employee with lower retention standing 
within the same subgroup who does not have 
retention priority based on a statutory retention 

right, if the position is the same as one from 

which the employee affected by the reduction in 
force has been promoted; .. .” 


Under 2(a), the employee is said to have a “<bumping”’ 
right. Under 2(b), he is said to have a ‘‘retreat’’ right. 
In practice, then, an employee in Peacock’s position, hold- 


ing Group II-A status, having been displaced by appellant, 
may ‘“‘bump”’ a person at another competitive level or 
‘“‘retreat?? to a position he has formerly held, also at 
another competitive level. 


These are the ‘other employee’s’’ only ‘‘reassignment”” 
possibilities when he has been displaced at one competitive 
level by an employee with superior retention standing. It 
will be noted, however, that such reassignment is always 
downward; there is no possibility for reassignment at the 
level from which the ‘‘other employee”’ has been displaced. 
Such a reassignment would restore the status quo which 
the reduction in force was designed to change. It follows 
that no ‘detail’? at the level from which Peacock was dis- 
placed was ever contemplated by the reduction in force 
regulations as a legitimate ‘¢reassignment’?. 


The agency did not promote or demote Peacock. And 
since he was not reassigned on the basis of ‘“‘bumping”’ or 
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<“‘petreat”” rights, the reduction in force operation could 
have been ‘‘completed’’ in but one legitimate way, i.e. by 
separation. 


4. Peacock’s Eventual Reassignment to Job No. 5263 Was Not 
Made in Good Faith 


Peacock’s detail to Job No. 4414 came to an end on 
September 21, 195$ when he was “‘reassigned’’ from Job 
No. 4421 to Job No. 5263. This was a new position; it 
was created while the personnel strength at appellant’s 
and Peacock’s competitive level remained unchanged from 
the previous December. Job No. 5263 was at the same com- 
petitive level as Job No. 4421, then occupied by appellant. 


It was during his incumbency in J ob No. 5263 that Pea- 
cock completed his three years probationary services and 
was converted to career status. 


But on the authority of the Commission’s Letter FPM 
752-2, it is clear that this effort to reassign Peacock fell into 
the same category with the case described in the Letter and 
Kelly v. United States, supra. The only distinction be- 
tween these and the instant case is that here it was the 
retained employee rather than the successful appellant who 
was assigned to the ‘‘artifically crea ”? position. Appel- 
lant’s rights, however, are the same in all three cases. 
While the reduction in force which was started in December 
of 1957 was still uncompleted, any newly created position 
at appellant’s competitive level was either redundant as 
soon as it was created or appellant had a right to be re- 
assigned to it. Its creation for Peacock in spite of the 
Commission’s order restoring appellant must be regarded 
as in “exercise of bad faith” under the doctrine of Kelly 
v. United States, supra. 


As epitomized by the Commission’s Letter of April 28, 
1961, a restoration action which does not give appellant all 
his rights cannot be used as a basis for nullifying the em- 
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ployee’s right to be reassigned to the continuing position. 
If Job No. 5263 was to be the continuing position, and Job 
No. 4421 was to be abolished, appellant had the right to 
be in No. 5263. 


Viewed from a slightly different standpoint, the case of 
Ritter v. Strauss, 104 App. D.C. 301, 261 F. 2d 767 (1958) 
is also applicable. In that case, an appellant was rein- 
stated because the surplus of employees on which his sep- 
aration had been based was artificially created by making 
a new appointment at a time when a reduction in force was 
in contemplation. The Court held that the appellant’s sep- 
aration was not a genuine reduction in force, and that it 
had been effected in violation of the law and applicable 
regulations. Here it was the retention of Peacock, first in 
limbo and then in the newly created position, that pre- 
sented the situation on which the resurrected reduction in 
force notice was based in December of 1958. That reduc- 
tion was as lacking in genuineness as the one in the Ritter 
case, and as violative of the law and applicable regulations. 
As was demonstrated under head note 3, the reduction in 
force regulations permit the Agency to change a displaced 
employee’s position only by a shift to higher level, by pro- 
motion, or to a lower level by demotion, ‘‘bumping’’ or 
“‘retreat’’, A ‘‘reassignment”? of a displaced employee to 
a@ position at the same competitive level as that from which 
he has been displaced is not permitted by the reduction in 
force regulations. 


But it is not necessary for the Court to infer bad faith 
from the circumstances alone. The Statement of the Case, 
supra, sets out the facts which show that the agency de- 
liberately maneuvered to make appellant’s restoration a 
temporary one. Counting on Peacock’s veterans status to 
put him in retention Group I-A after he had acquired 
career status, agency officers told him that appellant’s Job 
No, 4421 would be abolished in October, and Peacock would 
be returned to the same work he had been performing 
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when appellant superseded him in it. In accordance with 
their plan, appellant, with Group LB status (ie. as a non- 
veteran) could be separated by completing the delayed re- 
duction in force. 

Both the circumstances and the declared purpose require 
a finding that the creation of Job No. 5263 and Peacock’s 
assignment to it were not in good faith but were for the 
purpose of evading the Commission’s decision. 


& If Peacock Had Been Separated. as the Agency Was Re 
quired in Good Faith to Do By the Regulations, He 
Would Not Have Gained Career Status and Appellant 
‘Would Have Been Retained in His Position 


The proper date for Peacock’s separation was June 
26, 1958, the date on which he was displaced from 
Job No. 4421 by appellant. On that date, he still had 
four months to go for career status. A separation in 
June would have interrupted his probationary service; 


and under the regulations he would have had to start over 
again to gain career status. (See. 2.301 (a) (2), Civil Service 

ions). For this reason, Peacock’s service while 
“detailed”? to Job No. 4414, and while “treassigned’”’ to 
Job No. 5263 cannot be counted against appellant. As 
stated by the Commission in its FPM Letter of April 
28, 1961, Peacock’s later isition of career status did 
not vitiate the appellant’s entitlement to displace him 
in a reduction in force that should have been completed 
before Peacock acquired such status. ‘‘In effect”’, appel- 
lant’s right to displace Peacock became vested in the 
appellant before Peacock attained career status, and, con- 
sequently, nothing that happened later offered any basis 
for permitting Peacock to be retained in preference to the 
appellant. It follows that appellant’s second separation 
was as illegal as the first and that he is again entitled 
to be reinstated in his former position. 
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Conclusion: The judgment of the lower Court must be 
reversed and judgment in favor of appellant must be 
granted, with a decree reinstating him to his position. 


Respectfully submitted, 


Byzon N. Scorr 
Rosert Day Scorr 
925 15th Street, N. W. 


Washington 5, D. C. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No, 2500-59 
Nuver S. Wausy, 5950 Piney Branch Road, N. W., 
Washington, D. C., Plaintiff 
v. 
Wusve M. Brucsss, Secretary of the Army, Pentagon 
Building, Washington, D. C. 


Roczr W. Jones, Barpara Bares Gunperson, Freperick J. 
Lawton, Members of the United States Civil Service 
Commission, 7th and F Streets, N. W., Washington, 
D. C., Defendants 


(Filed September 8, 1959) 


1. Jurisdiction of this Court is based upon 28 U.S.C. 
1331, 1332, 2201 and 2202; 5 U.S.C. 22 and 1009 and Title 
11 D.C. Code 1951 Edition. 


2. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia and at all times pertinent 
was employed as a Geographic Names Specialist, Army 
Map Service, Technical Services Division, Geographic 
Names Branch, Middle East-Africa Section. 


3. Defendant, William M. Brucker, is sued in his ca- 
pacity as Secretary of the Army and defendants Roger W. 
Jones, Barbara Bates Gunderson and Frederick J. Lawton 
are sued as members of the United States Civil Service 
Commission; all of whom officially reside in the District 
of Columbia. 
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4 On or about December 10, 1957, plaintiff received a 
Reduetion in Force Notice from the Army Map Service, 
based upon a claimed but fictitious ‘‘recent decrease in 
the authorized personnel strength of the Technical Services 
Division, Army Map Service”. The notice stated that it 
was proposed to abolish the position then occupied by 
plaintiff: Job N. 4423 and farther that ‘‘Inasmuch as 
there are no remaining positions in your competitive level 
aceupied by persons in a lower retention group and sub- 
group xxx your separation by reduction in force will be 
effected at the close of business on 17 January 1958”’. 

5. Plaintiff appealed the proposed action to the Civil 
Service Commission by a letter dated December 18, 1957 
on the ground that the action was improper, arbitrary and 
capricious and the further ground that he was qualified 
for reassignment to Job No. 4421 then occupied by an in- 
cambent with less retention points than plaintiff. 


6. Plaintiff was separated from his position: Job No. 


4423, by Reduction in Force by Notification of Personnel 
Action dated January 23, 1958, effective January 17, 1958. 


7. The Appeals Examining Office of the Civil Service 
Commission upheld plaintiff’s appeal by letter dated 
March 21, 1958 on the stated ground that separation of 
plaintiff ‘‘by reduction in force was a violation of Section 
20.5 of the Retention Preference Regulations and there- 
fore improper”’ on the ground that plaintiff was qualified 
to hold Job No. 4421. 


& The action of the Appeals Examining Office was sus- 
tained by the Board of Appeals and Review of the Civil 
Service Commission by a letter dated June 12, 1958 which 
stated in part: ‘‘Mr. Wahby should be restored as of 
the effective date of his separation to the position num- 
bered 4421, or xxx be reassigned as of the date mentioned 
to another position of like grade, seniority and tenure for 
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which he is found fully qualified and to which he may be 
assigned without undue interruption to the work.’’ 


9. The reduction in force action of January 17, 1958 
was cancelled by the Army Map Service by a Notification 
of Personnel Action dated June 26, 1958, effective January 
17, 1958, and by a Notification of Personnel Action dated 
June 26, 1958, plaintiff was restored to his old position: 
Job No. 4423, and, on the same day, was reassigned to 
Job No, 4421, effective January 17, 1958. Neither the 
incumbent of Job No. 4421, whom plaintiff was to displace 
under the Commission’s letter, nor any other employee 
with fewer retention points than plaintiff was separated 
following this action. 

10. On June 30, 1958 a complete rewriting of job de- 
scriptions, fraudulently describing the duties to be per- 
formed in the positions, was initiated in Army Map Serv- 
ice. Following this, favored employees were assigned to 
the positions even though some were obviously not qualified 


to perform the duties allegedly assigned to the position. 
The purpose of this maneuver was to place plaintiff in a 
vulnerable position for a new attempt to eliminate him in 
a reduction in force program. 


11. On or about November 4, 1958, plaintiff received an- 
other alleged Reduction in Force Notice from the Army 
Map Service, based this time upon a claimed but fictitious 
‘‘insufficient work load to justify the retention of the 
present number of Geographic Names Specialists in the 
Middle East-Africa Section’. The employee whom plain- 
tiff was to have displaced as a result of the Commission’s 
letter of June 12, 1958 was still on the rolls. The notice 
stated that it was proposed to abolish the position then 
occupied by plaintiff: Job No. 4421; that ‘‘responsibility 
for the areas in your position have been assigned to posi- 
tions 5263 (encumbered by the man whom plaintiff was to 
have displaced as a result of the Commission’s letter of 
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June 12, 1958) and 5270” and that ‘‘Inasmuch as there 
are no remaining positions in your competitive level, 
oceupied by persons in a lower retention group and sub- 
group xxx your separation by reduction in force will be 
effected at the close of business on 5 December 1958’. 


12. By a letter dated November 10, 1958, plaintiff ap- 
pealed the proposed action to the Civil Service Commis- 
sion on the ground that the action was not a bona fide 
reduction in force; was arbitrary and capricious and used, 
contrary to the Rules and Regulations of the Civil Service 
Commission, as a means of firing him. 

separated from his position : 
by Notifica- 


Board of Appeals and 

1959 on the erroneous ground that ‘‘an employee does not 
have a right of appeal to the Commission with respect to 
the classifications accorded positions other than his own, 
the qualifications of others for their positions nor the cor- 
rectness of description of positions which do not affect his 
competitive level’’. The Commission, with utter disregard 
of its duties and of the rights of plaintiff, failed and re- « 
fused to investigate and declare illegal and void the classi- 
Seation and placement actions taken which resulted in the 
elimination of plaintiff’s position. 

‘Wuenzroze, the premises considered, plaintiff prays: 


1. That an order be entered herein declaring the Decem- 
ber 5, 1958 separation from the Army Map Service to have 
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been unwarranted and illegal on the ground that it was 
not the result of a bona fide reduction in force. 


2. That a mandatory injunction issue directing the 
Secretary of the Army to take or cause to be taken appro- 
priate action to reinstate and restore plaintiff to the posi- 
tion held by him on December 5, 1958. 


3. That the said Order declare the December 22, 1958 
and the December 30, 1958 denials of plaintiff’s appeal by 
the Civil Service Commission to have been unwarranted 
and illegal because not in conformance to the law and the 
Regulations of the Commission. 


4. That a mandatory injunction issue directing the 
Civil Service Commission to sustain plaintiff’s November 
10, 1958 appeal. 

5. For such other and further relief as to the Court may 
seem proper. 

Scorr, Lamwensporr, Ketcoam & 
SmoiuaR 
By Bynon N. Scorr 
Byron N. Scott 
Attorneys for Plaintiff 
517 Wyatt Building 
Washington 5, D. C. 
STerling 3-1025 


Answer 
(Filed December 7, 1959) 
First Derenss 


The complaint fails to state a cause of action upon 
which relief may be granted plaintiff. 


8 
Seconp DEFENSE 


Answering specifically the numbered paragraphs of the 
complaint, defendants aver as follows: 

1. Denied. 

2 Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
that plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia. Further answering, de- 
fendants deny the remaining allegations of paragraph 2 
of the complaint, except insofar as it is admitted as fol- 
lows: Personnel records at the Army Map Service reflect 
that plaintiff was born at Haifa, Palestine on February 22, 
1922, that the last known address of plaintiff is 5950 Piney 
Branch Road, N. W., Washington 11, D. C., that plaintiff 
was appointed at the Army Map Service on February 26, 
1951, as a Translator, GS-7, and was separated by Reduc- 
tion in Force on December 5, 1958, and that at the time of 


such separation he was employed as a Geographich Names 
Specialist, GS-9, Job No. 4421, in the Middle East-Africa 
Section, Geographic Names Branch, Technical Services 
Division of the Army Map Service. 


3. Admitted. 

4 Defendants are not required to answer the allegations 
contained in paragraph 4 of the complaint since they are 
irrelevant and immaterial. But, insofar as an answer is 
required, such allegations are denied, except insofar as it 
is admitted as follows: A letter dated December 10, 
1957, Subject: Reduction in Force, was delivered person- 
ally to plaintiff and receipted by him on December 11, 
1957; such letter must be read in its entirety for a proper 
understanding of its import. In brief, this letter advised 
plaintiff that his forthcoming separation by reduction in 
force would become effective at the close of business on 
January 17, 1958, that such separation was being effected 
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as a result of a decrease in the authorized personnel 
strength of the Technical Services Division, and that there 
were no remaining positions in plaintiff’s competitive level 
occupied by persons in a lower retention group and sub- 
group. The reason for the reduction in force was based 
upon planned gradual decreases in the personnel strength 
authorizations of the Technical Services Division and its 
Geographic Names Branch, as reflected in part by the 
following data: 

Total Authorization Sub-Authorization 

Date Basrioas Divislon Nese benck 

January 15, 1957 
June 30, 1957 
August 1, 1957 
September 30, 1957 
November 29, 1957 
June 3, 1958 
July 9, 1958 
September 15, 1958 


August 1, 1959 
* Four temporary authorizations for students for summer. 


As a result of such decreases, the cancellation of various 
positions in all segments of the Division was required. 
Consequently, the regrouping of work and areas of re- 
sponsibility in the Geographic Names Branch was neces- 
sary in order to retain specified functional capabilities to 
support known future requirements. The decision to can- 
cel Job No. 4423 was made for the reasons that such posi- 
tion involved an area where mapping plans required mini- 
mum effort and far less effort than previously required, 
and that the cancellation of such position would cause the 
least disruption to the agency’s programs and functions of 
all positions considered. 


5. Defendants are not required to answer the allegations 
contained in paragraph 5 of the complaint for the reason 
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that they are irrelevant and immaterial. But, insofar 
as an answer is required, it is admitted only that plaintiff 
appealed the proposed separation action to the Civil Serv- 
ice Commission by a letter dated December 18, 1957, which 
letter speaks for itself and must be considered in its 
entirety. 


6, 7 and & Defendants are not required to answer the 
allegations contained in paragraphs 6, 7 and 8 of the com- 
plaint since they are irrelevant and immaterial. But, in- 
sofar as an answer is required, such allegations are ad- 
mitted. 


9. Defendants are not required to answer the allegations 
contained in paragraph 9 of the complaint since they are 
irrelevant and immaterial. But, insofar as an answer is 
required, it is admitted only as follows: A cancellation of 
the reduction in force action was issued on June 26, 1958, 
voiding the original reduction in force action. Plaintiff 


was then reassigned from Job No. 4423 to Job No. 4421 
by Notification of Personnel Action dated June 26, 1958, 
and effective January 17, 1958. No displacement action 
was taken nor was any such action directed by the Appeals 
Examining Office or the Board of Appeals and Review. 
Mr. Harold Peacock was also an incumbent of Job No. 
4421 at the time plaintiff was returned to duty on June 26, 
1958. Mr. Peacock was detailed to perform duties in an- 
other area (the USSR Section) beginning June 30, 1958, 
consistent with earlier planning for changes based upon 
work requirements, and to fully utilize his capabilities. 


10. Denied, except insofar as it is admitted as follows: 
As stated in paragraph 9 above, Mr. Harold Peacock was 
detailed on June 30, 1958, to perform duties in another 
area (Western Europe-Western Hemisphere Section). As 
partly evident from paragraph 4 above, this action was 
consistent with earlier plans. Positive steps were taken 
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soon after 30 June 1958, to establish a new job in the 
USSR Section of the Geographic Names Branch. Mr. 
Peacock was ultimately reassigned from Job No. 4421 to 
this new position on September 21, 1958. It is believed 
the foregoing is the action referred to by the plaintiff. 
There was no fraurulent description of duties made nor 
was an assignment of a person made without proper quali- 
fications. The new job in this instance was established be- 
cause of actual work and production requirements. This is 
consistent with Army policy to establish jobs compatible 
with work requirements and as will fully utilize the capa- 
bilities of available personnel. 


11. Denied, except insofar as it is admitted and further 
averred as follows: On November 4, 1958, a letter of Re- 
duction in Force bearing the same date was delivered to 
plaintiff. This letter advised that plaintiff was to be sep- 
arated at the close of business December 5, 1958. The 
reason given in the letter for the reduction in force is 


proper and correct and not fictitious as alleged in the 
complaint by the plaintiff. The reasons given are related 
to work and production requirements and the management 
decision to abolish this particular job relies upon super- 
visory judgment of such requirements. To have continued 
plaintiff in his job would have been uneconomical and 
wasteful of the manpower allotment available to this fanc- 
tion. Plaintiff would have been productively employed 
for only a portion of his total time and this on low priority 
work, and he could not have been used in other areas due 
to the limitations of his own qualifications. Due to the 
lack of work in his own job and in order to keep plaintiff 
occupied, he was detailed to the Manuscript Branch of 
the Technical Services Division for the period November 
13, 1958, through December 5, 1958. No displacement 
action was necessary to return plaintiff to duty from the 
earlier reduction in force which was deemed improper by 
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the Civil Service Commission. Therefore, the allegation 
that ‘“The employee whom plaintiff was to have displaced 
as a result of the Commission’s letter of June 12, 1958, 
was still on the rolls” is irrelevant and immaterial. Assum- 
ing that ‘‘the employee”’ referred to is Mr. Harold Pea- 
cock, he was and still is on the rolls of the Army Map 
Service and serving in Job No. 5263, to which he was re- 
assigned on September 21, 1958. Work requirements pre- 
viously contained in Job No. 4421 had diminished to such an 
extent that they were readily included as contingent duties 
in new jobs which were established (Jobs Numbered 5263 
and 5270). Mr. Peacock was in a lower retention group than 
plaintiff on the occasion of the first reduction in force 
action (which was cancelled); however, Mr. Peacock ac- 
quired Career Status by virtue of a Notification of Person- 
nel action issued and effective October 10, 1958, showing 
«Conversion to Career Appointment.” This had the effect 
of placing Mr. Peacock in a higher retention group (begin- 
ning on that date) than plaintiff. Based upon the foregoing, 
the question of retention group and sub-group between Mr. 
Peacock and plaintiff is irrelevant and immaterial. 
12. Admitted. 


13. Denied, except insofar as it is admitted and averred 
that plaintiff was properly and lawfully separated in a 
bona fide reduction in force from his position (Job No. 
4421) effective December 5, 1958. 


14. Denied, except insofar as it is admitted that the 
Appeals Examining Office of the Civil Service Commission 
denied plaintiff’s appeal by letter dated December 22, 
1958, and that plaintiff’s subsequent appeal to the Board 
of Appeals and Review of the Civil Service Commission . 
by letter dated November 30, 1958, was denied by the 
Board in its letter dated June 2, 1959. It is farther averred 
that the actions of the Civil Service Commission with re- 
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spect to plaintiff’s separation on December 5, 1958, were 
proper and lawful in every material respect. 


/8/ Otrver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. Troxer, 
Edward P. Troxell, Principal 
Assistant United States 


Attorney 


/s/ Joun F. Dovtz 
John F. Doyle 
Assistant United States 


Attorney 
/8/ Hanotp D. Ruynepance, Jr. 


Harold D. Rhynedance, Jr. 
Assistant United States 


Attorney 


Motion for Summary Judgment 
(Filed January 5, 1960) 


Come now defendants by their attorney, the United 
States Attorney, and move for summary judgment for the 
reason that there is no genuine issue of material fact and 
defendants are entitled to judgment as a matter of law. 


Atttached hereto and made a part hereof are certified 
copies of records of the Department of the Army (identi- 
fied as Defendants’ Exhibit Nos. 1-31, inclusive) and the 


14 


Civil Service Commission (identified as Defendants’ Ex- 


hibit No, 32). 


/s/ Ourver GascH 
Oliver Gasch 
United States Attorney 
/s/ Epwarp P. TroxELu 
Eaward P. Troxell, Principal 
Assistant United States 
Attorney 
/s/ Joux F. Doxtz 
John F. Doyle 
Assistant United States 
Attorney 
/s/ Hazow D. Ruyxepance, JE. 
Harold D. Rhynedance, Jr. 
Assistant United States 
Attorney 


Order 
(Filed May 3, 1960) 


The above-entitled cause having come on for oral hear- 
ing before the Court on the motion of the defendants for 
Summary Judgment, and the Court having fully considered 
the complaint and answer and the argument had herein 
and the written memoranda and points and authorities 
filed by plaintiff and defendants, respectively, in support 
of, and in opposition to, the said motion, and the Court 
being fully advised in the premises and of the opinion that 
a genuine issue as to a material fact exists, it is the day 


of May 1960, 


Oxpenep, that the said motion of the defendants be and 
the same hereby is, overruled. 


Judge 
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Motion for Summary Judgment 
(Filed February 1, 1961) 


Comes now plaintiff, by his attorney of record, and 
moves for summary judgment for the reason that there is 
no genuine issue of material fact and plaintiff is entitled 
to judgment as a matter of law. 


Attached hereto and made a part hereof are Exhibits 
1-26 inclusive (including plaintiff’s Affidavit). 


Adopted as a part hereof are defendants’ Exhibits 1-32 
inclusive heretofore filed in connection with defendants’ 
Motion for Summary Judgment. 


Depositions of Harold Peacock and Joseph A. Norris, 
Jr., heretofore filed are made a part hereof. 


Signed Byron N. Scorr 
Byron N. Scott 
Attorney for Plaintiff 
925-15th Street, N. W. 
Washington 5, D. C. 
STerling 3-1025 


Cross-Motion for Summary Judgment 
(Filed April 3, 1961) 
Comes now defendants by their attorney, the United 
States Attorney and move for summary judgment on the 


ground that there is no genuine issue of material fact and 
defendants are entitled to judgment as a matter of law. 


Incorporated herein by reference and made a part hereof 
are Defendants Exhibits 1-32, inclusive, which were filed 
with the Court in support of defendants’ prior Motion 
For Summary Judgment. Additionally, defendants rely 
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upon the deposition of Mr. Joseph A. Norris, Jr., which 
has been filed with the Court in this cause. 


Attached hereto and made a part hereof are the respec- 
tive affidavits of Messrs. Paul Alexander, Frank C. 
Shepard, Cyril Barsky, William F. Butler, and Bernard D. 
Hull, dated March 29, 1961. 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. TROXELL 
Edward P. Troxell, Principal 
Assistant United States 
Attorney 


/s/ Joux F. Doxte 
John F. Doyle 
Assistant United States 
Attorney 


/s/ Hazoww D. REYNEDANCE, JR. 
Harold D. Rhynedance, Jr. 
Assistant United States 
Attorney 
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CORPS OF ENGINEERS, U.S. ARMY 
ARMY MAP SERVICE 
WASHINGTON 25, D. C. 


B4-201 (Wahby, Nimer S.) 
Dec 10 1957 


Subject: Reduction in Force 


To: Mr. Nimer S. Wahby 
Geographic Names Specialist, GS-9, $6115 per 
annum 
Retention Group & Sub-Group: I-B 
Competitive Level: 9-299 
Competitive Area: Base Plant, Army Map Serv- 


ice 

Technical Services Division 
Geographic Names Branch 
Middle East—Africa Section 


1. As a result of a recent decrease in the authorized per- 
sonnel strength of the Technical Services Division, Army 
Map Service, a decision has been made to abolish the posi- 
tion you now occupy. Inasmuch as there are no remaining 
positions in your competitive level, occupied by persons in 
a lower retention group and sub-group, you are hereby 
notified that your separation by reduction in force will 
be effected at the close of business on 17 January 1958. 


2. You will be continued in a duty status through the 
date mentioned in paragraph 1. You will receive a lump- 
sum payment for any annual leave to your credit on the 
date of separation to which you are entitled. 


3. You may review the regulations governing reductions 
in force, together with the retention register on which your 
name appears, by contacting Mr. William P. Butler, your 
Employee Utilization Representative, Room 104, Erskine 
Hall, telephone extension 481. 
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4. If, after examination of appropriate records and 
regulations, you feel there has been a violation of your 
rights, you may (1) request review of this decision under 
the grievance procedure outlined in Chapter E2, Civilian 
Personnel Regulations (such action must be initiated not 
later than 10 workdays after the effective date of separa- 
tion) or (2) you may appeal directly to the Bureau of 
Departmental Operations, Appeals Examining Office, U.S. 
Civil Service Commission, Washington 25, D. C. Such 
appeal must be made within 10 calendar days from date of 
receipt of this notice and must include your specific rea- 
sons for appealing. Should you decide to appeal this 
action, you may seek the assistance of your Employee 
Utilization Representative to help you prepare your ap- 
peal 


may file for any 
two positions plica- 
tion, which must be 


ts of the SCE program. The 
term of this priori 2 years for group I 
employees and 1 year for group 
piration of their term of eligibility for pri 
tion, group I employees will be retained in regular order 
on these registers until they request that their name be 
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removed or until they accept or decline an offer of full 
time nontemporary appointment in the competitive service. 


6. Prior to your actual separation by reduction in force, 
you will be advised whether or not you are eligible for 
placement on the reemployment priority list for all com- 
petitive positions in the Department of the Army in this 
commuting area, 


7. Inclosed is a copy of Civil Service Commission 
Pamphlet 41, ‘‘Reduction in Force in Federal Agencies’’ 
and CSC Form 26, ‘‘How the Civil Service Commission 
Helps Separated Career Employees’’, which explains parts 
of this notice in greater detail. 


8. Your services have been sincerely appreciated and it is 
regretted that this action has been made necessary and 
should not be construed as reflecting adversely upon your 
conduct or performance. 


FOR THE COMMANDER: 


B. D. Hor 
B. D. Hull 
Civilian Personnel Officer 
2 Incl 
1. CSC Pamphlet 41 
2. CSC Form 26 
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UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. Cc. 


In Reply Please Refer To 
BAR :SJW:1j 


June 12, 1958 


Mr. B. D. Hull 

Civilian Personnel Officer 
Army Map Service 
Washington 25, D. C. 


Dear Mr, Hull: 


This is in further reference to your letter of April 1, 1958, 
appealing the decision of the Appeals Examining Office in 
connection with the reduction-in-foree action affecting 
Nimer S. Wahby, former Geographic Names Specialist, 
GS-301-9, who served as a sub-group I-B employee with 
6 retention credits in the position from which he was 
separated as the result of a reduction-in-force notice of 
December 10, 1957, effective January 17, 1958. 


The Board of Appeals and Review has considered all of 
the evidence in the file, including Mr. Wahby’s comments 
on your letter (a copy of which was furnished him for 
comment) and the original file concerning the establishment 
of requirements for the positions of Geographic Names 
Specialist. The Board fails to find evidence which would 
warrant sustaining your contention that Mr. Wahby does 
not meet the minimum qualifications for Geographic 
Names Specialist, GS-301-9. The analysis made by the 
Appeals Examining Office appears comprehensive and ac- 
curate and the Board agrees with the recommendation in- 
cluded in the decision of that office that Mr. Wahby should 
be restored as of the effective date of his separation to the 
position numbered 4421, or that he be reassigned as of the 
date mentioned to another position of like grade, seniority, 
and tenure for which he is found fully qualified and to 
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without undue interruption to 
on in this case should 


receipt of this letter. 
For the Commissioners: 


Sincerely yours, 


Joux BE. Buayx, Chairman 
Board of Appeals and Review 


ce: Mr. Nimer S. Wahby 
5950 Piney Branch Road, N. W. 
Washington 11, D. C. 

ce: Appeals Examining Office 
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NOTIFICATION OF PERSONNEL ACTION 
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CORPS OF ENGINEERS, U.S. ARMY 
ARMY MAP SERVICE 
WASHINGTON 25, D. C. 


B4-201 Wahby, Nimer S. 


4 Nov 1958 
Subject: Reduction in Force 


To: Mr. Nimer S. Wahby 
Geographic Names Specialist, GS-9, $6885 per 
annum 
Retention Group and Sub-Group: I-B 
Competitive Level: 9-287 
Competitive Area: Base Plant, Army Map Service 
Technical Services Division 
Geographic Names Branch 
Middle East-Africa Section 


1. As a result of an insnofficient workload to jastify the 
retention of the present number of Geographic Names 
Specialists in the Middle East-Africa Section, a decision 
has been made to abolish the position you now occupy. 
Responsibility for the areas in your position have been 
assigned to positions 5263 and 5270. Inasmuch as there 
are no remaining positions in your competitive level, oc- 
cupied by persons in a lower retention group and sub- 
group, you are hereby notified that your separation by 
reduction in force will be effected at the close of business 
on 5 December 1958. 


2. You will be continued in a duty status through the 
date mentioned in paragraph 1. Lump sum payment will be 
subsequently made for annual leave, remaining to your 
credit on this date, and which is not in excess of your 
authorized maximum. 


3. You may review the regulations governing reduction 
in force, together with the retention register on which 
your name appears, by contacting Mr. William P. Butler, 
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your Employee Utilization Representative, Room 104, 
Erskine Hall, telephone extension 481. 


4. If, after examination of appropriate records and reg- 
ulations, you feel there has been a violation of your rights, 
you may (1) request review of this decision under the 
grievance procedure outlined in Chapter E2, Civilian Per- 
somnel Regulations (such action must be initiated not 
later than ten (10) workdays after the effective date of 
separation) or (2) you may appeal directly to the Bureau 
of Departmental Operations, Appeals Examining Office, 
U. S. Civil Service Commission, Washington 25, D. C. Such 
appeal must be made within ten (10) calendar days from 
date of receipt of this notice and must include your specific 
reasons for appealing. Should you decide to appeal this 
action, you may seek the assistance of your Employee 
Utilization Representative to help you prepare your appeal. 


5. Since you are in retention Group I, you are eligible for 
placement assistance under the provisions of the Separated 


Career Employee Program. Civil Service Commission 
Pamphlet 41 ‘‘Beduction in Force in Federal Agencies,”’ 
and CSC Form 26, ‘‘How the Civil Service Commission 
Helps Separated Career Employees,’’ which explain in 
greater detail the reduction in force procedures and the 
benefits available to separated employees, are enclosed for 
your use. 


6. You may apply for placement assistance by forward- 
ing a completed Standard Form 57, together with a copy 
of this notice and a statement from this office that you 
are eligible for entry on the Department of the Army’s 
Area Reemployment Priority List, to the Central office of 
the Civil Service Commission, one regional office, and any 
boards of examiners under the jurisdiction of any one 
regional office and of the Central office of the Commission. 
You may file for any two positions in each of these offices 
but a separate application, which must be submitted within 
90 calendar days from date of actual separation by reduc- 
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tion in force, must be made for each. Your experience and 
training will be rated and your name placed on appropriate 
Civil Service registers for certification ahead of existing 
eligibles who are not entitled to the benefits of the 
Separated Career Employee Program. The term of the 
priority certification is 2 years for Group I employees. 
After expiration of their term of eligibility for priority 
certification, Group I employees will be retained in regular 
order on these registers until they request that their name 
be removed or until they accept or decline an offer of full 
time nontemporary appointment in the competitive service. 


7. Prior to your actual separation by reduction in force, 
you will be advised whether or not you are eligible for 
placement on the reemployment priority list for all com- 
petitive positions in the Department of the Army in this 
commuting area, and which is either vacant or occupied by 
an employee in retention group IIL. 


8. Your services have been sincerely appreciated. It is 


regretted that this action has been made necessary and 
should not be construed as reflecting adversely upon your 
conduct or performance. 


FOR THE COMMANDER: 


B. D. Hu 
B. D. Hull 
Civilian Personnel Officer 
2 Incl 
1. CSC Pamphlet 41 
2. CSC Form 26 
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UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


In Reply Please Refer to 
BAB:HJE:de 


June 2, 1959 


Mr. Nimer S. Wahby 
5950 Piney Branch Road, N. W. 
Washington 11, D. C. 


Dear Mr. Wahby: 


The Board of Appeals and Review has completed a care- 
ful study of the record in the case of your appeal from the 
decision of the Commission’s Appeals Examining Office 
that there was no violation of any of your rights under the 
Retention Preference Regulations in connection with the 
action of the Army Map Service, Washington, D. C., where- 
by as an employee in the competitive-service position of 
Geographic Names Specialist GS-9 and in retention sub- 


group I-B with 7 retention credits you were separated 
from the rolls effective December 5, 1958, after notice 
which you received on November 4, 1958. 


Your request for an oral hearing was not granted by the 
Board inasmuch as there is no indication in your written 
representations that the information of record essential 
to a proper adjudication of your appeal is not correct. 
‘‘Position’’ as referred to in the Retention Preference Reg- 
ulations means the duties, responsibilities, and qualification 
requirements represented by the position description with 
respect to which the employee is carried on the rolls and 
paid, that is, his official position. An employee does not 
have a right of appeal to the Commission with respect to 
the classifications accorded positions other than his own, 
the qualifications of others for their positions, nor the 
correctness of description of positions which do not affect 
his competitive level. 
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The record shows that the notification which you received 
was proper and adequate. As the record also shows that 
you were alone in your competitive level throughout the 
notice period and that your agency proposed to separate 
you from the rolls as a result of the abolishment of your 
position, the Board has found that you were properly 
reached for action by reduction in force. 


As a tenure group I employee reached in a competitive- 
service position for action by reduction in force, you were 
entitled to a reasonable offer of position change in lieu 
of separation, i.e., a change within your competitive area 
to a competitive-service position for which you were quali- 
fied, which was expected to last at least three months, and 
which had the same representative rate as your position 
or which involved the least possible reduction in terms of 
representative rate; provided, that the employee in the 
continuing position was in a lower retention subgroup than 
you, or if the continuing position was one through which 
you had been promoted in the competitive service the in- 
cumbent had lower retention standing than you. The 
representative rate for a position such as yours which is 
subject to the Classification Act is the fourth step of the 
grade, it is the prevailing rate for a position outside the 
Classification Act using a wage-board or similar wage- 
determining procedure, and for all other positions it is the 
rate designated by the agency as truly representative of 
the position. In the reduction in force your agency was not 
required to offer you a choice of positions, a promotion, a 
vacant position, or a position at another post of duty, 
although such actions were not prohibited. 


You indicated to your agency that a GS-7 position was 
the lowest you were willing to accept in lieu of separation. 
The record shows that you had been promoted from a GS-7 
position in the competitive service but that no position 
like or essentially identical to that position continued in 
your competitive area. A number of employees were re- 
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tained in continuing positions in your competitive area 
whose subgroup standing was lower than yours and whose 
positions were within the representative-rate range of GS-7 
through GS-9. However, their positions were Position 
Classifier, Training Instructor, Mathematician, Techno- 
logist, or others for which you were not qualified. Among 
these also were Geographic Names Specialist and Transla- 
tor positions involving languages in which you did not have 
the requisite proficiency. The Board has therefore found 
that no position representing a reasonable offer which you 
were willing to accept continued in your competitive area. 


In view of the findings above that you were properly 
reached for action by reduction in force, that you received 
proper and adequate notification, and that there was no 
continuing position in your competitive area representing 
a reasonable offer which you were willing to accept, the 
Board has determined that there was no violation of your 
rights in connection with your separation effective Decem- 
ber 5, 1958. Accordingly, the previous decision is affirmed 
by the Board. 


For the Commissioners : 
Sincerely yours, 


Joun BE. Buaxn 
John E. Blann, Chairman 
Board of Appeals and Review 


Affidavit of Nimer S. Wahby 
Nimer S. Wahby, being first duly sworn according to 
law, deposes and says: 
I am the plaintiff in the above-captioned matter. 
I was first employed by the Army Map Service on 
February 26, 1951, by Mr. Greenacre, who had told me that 
the appointment would be at a grade six level. 
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The first day I came to work with AMS I had an argu- 
ment with Mr. F. C. Shepard, who was Mr. Greenacre "3 
assistant. Mr. Shepard wanted me to accept employment 
as a grade five, one grade less than the grade which I had 
been promised. I refused to accept the lower grade; and 
the grade six went through. Mr. Shepard resented that 
and showed it. 


He and I never did get along well after that. It seemed 
to me that he went out of his way to harrass me. This 
continued for eight years and then in late November of 
1957, an incident happened which I feel started the chain 
reaction which resulted in this suit. The 4:45 P.M. bell 
had rung and many employees, including myself, were 
hurrying towards the elevators. Mr. Shepard happened to 
be going in the opposite direction. He saw me, singled me 
out of the whole group and grunted, ‘‘Huh, huh, huh!” 
to me as if he were addressing an animal. I simply said, 
‘Huh, huh, huh to you!” He got red in the face but before 
he could say anything else I left for home. 


The following morning Mr. Barsky came to me and said, 
‘“‘Mr. Shepard told me he saw you run in the corridor; 
he does not like that. He wants me to tell you that he is 
giving you an oral warning this time. Next time he sees 
you run, he will give you a written warning. After a 
couple of written warnings, he will fire you.’’ 


I said to Mr. Barsky, ‘‘First of all, I was not running 
in the corridor, but only hurrying. If Mr. Shepard wants 
to call what I was doing running, I certainly was not the 
only one doing that; the corridors were full of other em- 
ployees doing the same thing. I know Mr. Shepard does 
not like me. He has been riding me all the time. I am 
sick and tired of him picking on me as he has done for the 
past eight years. You can go and tell him I am fed up 
with him. Let him do whatever he wants!’’ Mr. Barsky 
seemed astonished and asked, ‘‘Mr. Wahby, are you sure 
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you want me to tell Mr. Shepard what you told me?”’ I 
answered, ‘‘Yes, go ahead, tell him!?’ 


Mr. Barsky went immediately to Mr. Shepard and I 
could see, told him, what I had said. Mr. Shepard turned 
and glared at me. Two weeks later I received my first 
Reduction in Force notice that my job No. 4423 was being 
abolished. 


The notice was dated December 10, 1957, effective Jan- 
uary 17, 1958, and the reason given was ‘‘Recent Decrease 
in Authorized Personnel Strength’’. 


I appealed this action to the Civil Service Commission, 
and its Appeals Examining Office on March 21, 1958, de- 
cided that I should have been allowed to displace Harold 
Peacock in Job No. 4421. The Agency appealed this deci- 
sion to the Board of Appeals and Review, which Board on 
June 12, 1958, denied the Appeal and ordered me restored 
‘*to the position numbered 4421’. On June 26, 1958, the 
Agency cancelled the Reduction in Force; ‘‘restored’’ me 
to Job No. 4423; and ‘‘reassigned’’ me to Job No. 4421 
which was still encumbered by Harold Peacock. 


I reported for an interview with the Employee Utiliza- 
tion Representative, Mr. William P. Butler, on June 23, 
1958. I was happy to have my job back and I was ready 
and willing to do my best to keep it and to forget and for- 
give. I said so to Mr. W. P. Butler who did not disguise 
his disappointment at seeing me back. He told me he could 
not understand how or why I had won my case against 
them. He questioned me about the defense, argumentations 
and proofs that I had submitted to the Civil Service Com- 
mission. He obviously could not understand where they 
could have miscalculated. I didn’t want to anger him, so 
I simply said that as far as I was concerned, my case was 
a thing of the past and I would be very glad if they would 
forget about it, too, and let me start with a clean slate. 
Mr. Butler said, ‘‘It is not fair of the CSC to let you know 
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what we write to them and not let us know what you write 
to them. Even though you have won your case, this thing 
is by no means over. There is a very good chance that the 
job you will occupy will be closed out, too, and you will 
find yourself back where you started!” Mr. Butler cer- 
tainly knew what he was talking about. On November 4, 
1958, he handed me my second Reduction in Force notice. 
It was effective December 5, 1958, and the reason given this 
time was ‘‘an insufficient workload”’. 

This time they were more careful and tried to make their 
case as airtight as they knew how. This they did by load- 
ing the job descriptions in such a manner as to deprive me 
of my retention preference rights and make it seem im- 
possible for me to perform the faked duties in the job 
descriptions of those who had less retention rights than 
myself. 


Approximately one week before November 4, 1958, Mr. 
Barsky told me that due to an insufficient work load in 


my area, Job No. 4421 was being closed out. Mr. Butler 
confirmed this. I knew that the work load had not de- 
creased. Mr. Butler said he had no proof of it. He re- 
ferred me to Mr. Barsky. Mr. Barsky said he didn’t know 
anything about it and had not been consulted. He later 
told me that he had talked to Mr. Shepard about it and 
the decision was based upon a classified yearly report. 


Mr. Butler asked me if I was going to contest their RIF 
action and when I said yes, he asked me to tell him why 
I thonght this BIF was unfair or illegal. To lure me on, 
and to get me to talk, he said, ‘‘If you can show me how 
and convince me that this RIF is not bona fide, I might 
reverse this decision and cancel the BIF action against 
you.”’ I knew how keen he was to know how I had won my 
first case against them. I knew that if he found out ahead 
of time what my complaint to the CSC would include as 
arguments or proofs, they would do everything they could 
think of to be prepared for all eventualities. I answered 
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Mr. Butler that I would present my side of the case to the 
CSC only. 


My November 10, 1958 appeal to the Civil Service Com- 
mission, beginning on page 5, contained a charge that the 
Agency had gone ‘‘over all the job descriptions and 
doctored them in such a manner as to make it impossible 
for me to fit any of them.’? I charged that Mr. Shepard 
had deviated from the orthodox procedure by ‘‘tailoring 
the job description to fit the qualifications of a certain 
employee’’. I asked the Civil Service Commission to 
‘protect my rights’’. 


On November 13, 1958, I was detailed out of my office 
to the Manuscript Branch to do manual labor. On Novem- 
ber 12, 1958, just a few minutes before quitting time, Mr. 
Barsky told me that I was transferred to the Manuscript 
Branch of the Technical Services Division beginning the 
next day. Mr. Barsky said that that was all he knew about 
it. On November 13, I reported for duty to the Chief, Mr. 
Peek, who told me that Technical Services Division Head- 
quarters had asked him to ask for my transfer to his 
Branch. My new assignment was ‘‘stripping goldenrod”’ 
which was the most menial of their jobs. It consists of 
opening up big bundles of map negatives and separating 
the scrap paper frames and backs from the sticky tape 
on the map negatives. I did not receive my Standard Form 
52 for the transfer until November 20. 


The first job to which I had been assigned (No. 404) had 
required an excellent knowledge of French, English, Italian 
and German. Of these four languages, I only know French 
and English very well. Italian and German I know 
fairly well only. 


My second job (No, 1922) required an excellent knowl- 
edge of Arabic, Berber, Lebanese and Syrian. Of these 
languages I know Arabic, Lebanese and Syrian very well, 
but not Berber. 
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My third job (No. 1919) required an excellent knowledge 
of French, Italian, German, Afrikaans, Bantu and Swahili. 
Only French I know very well. Italian and German I 
know fairly well and Afrikaans, Bantu and Swahili I do 
not know at all. 


My fourth job (No. 3738) required an excellent knowl- 
edge of no less than thirty-two (32) languages and dialects. 
Only a couple of them do I know very well; the majority 
of the others I had not even heard of before. 


My fifth job (No. 4423) required an excellent knowledge 
of Afrikaans, Bantu, Portugese, Umbundu, Khosa and 
Zulu. Of all these languages I do not know a single one 
very well and some not at all. 


With complete disregard of the truth, Jobs No. 404 and 
1919 which included the same countries, and therefore, by 
necessity, should have included the same language require- 
ments, had different requirements. Job No. 404 required 
an excellent knowledge of French, English, Italian and 
German, while Job No. 1919 required an excellent knowl- 
edge of French, Italian, German, Afrikaans, Bantu and 
Swahil. 


Again with complete disregard of the trath, Job No. 
3738, which comprised twelve countries less than Job No. 
404, had twenty-eight (28) more languages required in it 
than were required in Job No. 404. 


These job descriptions so grossly exaggerate the quantity 
and quality of linguistic knowledge required that no 
human being could truthfully be able to perform the duties 
supposedly to be performed and therefore required of him. 


It was my experience while with the Army Map Service 
that job descriptions were rigged to control who shall or 
shall not be able to qualify for employment in the Geo- 
graphic Names Branch. Since no applicant for a job could 
possibly know all the languages required in the job de- 
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scription, no applicant would be allowed to pass the 
entrance exam, if after interview, Mr. Shepard decided 
he didn’t want him in the branch. If the applicant was 
approved by Mr. Shepard, the languages requirements 
were disregarded and the applicant for the job was in. 


Even though applicants were hired, they were often as- 
signed to jobs for which they technically did not have all 
the necessary qualifications, but would occupy those jobs 
because Mr. F. C. Shepard wanted them to occupy them. 


Mr. Shepard so rigged Miss R. Aivazian’s job descrip- 
tion as to make it seem impossible for me to prove that I 
can displace her without any undue interruption of work. 
During the eight years of my employment at the AMS, I 
worked on Africa practically all the time. Either I was 
assigned to ‘‘Africa except predominantly Arabic speak- 
ing countries’? (Job No. 404 and No. 1919) or I was as- 
signed to the predominantly Arabic speaking countries of 
North Africa and the Middle East (No. 1922). Jobs (No. 
404 and No. 1919) to which I was assigned comprise all of 
Africa except North Africa. Later on, my area was re- 
duced (Job No, 3738) and, after a year or so, was further, 
and this time drastically, reduced (Job No. 4423). The 
job Miss Aivazian held at the time of my separation con- 
sisted of nothing more than part of the area I had previ- 
ously held, a few of the countries that were previously 
assigned to me (Jobs No. 404 and 1919) and, subsequently, 
taken away from me to create a job for her. 


To make it seem impossible for me to bump Miss 
Aivazian, however, Mr. Shepard abolished Miss Aivazian’s 
job (No. 4424) and rewrote her job into Job No. 5095 which 
was rigged in such a manner as to make it seem impossible 
for me to bump her. The rigging was done by adding Iran, 
Afghanistan and Jammu-Kashmir, by altering the list of 
African countries in Job No. 4424, and by adding Armenian, 
Persian and Russian languages to a slightly altered list of 
African languages. This is deliberate fraud because: 
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1. Iran, Afghanistan and J: ‘ammu-Kashmir were already 
included in the primary area of responsibility of Mrs. 
Helen Bedrosian (Job No. 4416). Countries in the pri- 
mary area of responsibility of one employee in the Middle- 
East Africa Section are not and have not to my knowledge 
ever been assigned to more than one employee at the 
same time. 


9. Armenian and Russian are not used at all in any of 
the countries listed in her new job (No. 5095). They were 
added because Miss Aivazian is an Armenian herself, 
speaks the Armenian language and I do not. As far as 
Bassian is concerned, not only is it not spoken in any of 
those countries, but Miss Aivazian does not know Russian; 
nor do L 


A farther attempt was made in inserting in her job the 
words, ‘‘In addition is responsible for performing trans- 
lation of technical data from Persian, Russian, Armenian 
and French into English and English into Persian’’. This 
is another misstatement of fact because translations from 
Persian to English or from English to Persian, if any at 
all, are performed by Mrs. Helen Bedrosian who was born 
in Persia and whose primary area of responsibility includes 
Persia or Iran. As previously stated, none of the countries 
listed in Miss Aivazian’s new job utilizes Armenian or 
Russian, so obviously there could be no such translations 
possible at all. There is a Russian Section, with the 
Geographic Names Branch, which does the technical or 
non-technical translations from Russian to English. 


Signed 
Novez 8. Waxnsy 
Subseribed and sworn to before me this 28th day of 
January, 1961 


Signed Marnxx BeRpaxsky 
Notary Public 


My commission expires March 31, 1964 
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Excerpts from Transcript of Testimony 
2 Harold Peacock 


was called for examination by counsel for the plaintiff, 
and after being sworn by the notary, was examined and 
testified as follows: 


Examination By Mr. Scott: 


Q. Let’s get your full name first, Mr. Peacock. A. 
Harold Peacock. 

Q. And your home address. <A. 506 Chillum Road, 
Hyattsville, Maryland. 

Q. Are you presently employed, Mr. Peacock? <A. Yes. 

Q. Where? A. The National Academy of Sciences. 

Q. Was there a time when you were employed by the 
Army Map Service? A. Yes. 

Q. When were you first employed there? A. October 
10, 1955. 

Q. When did you leave there? A. January 15, 1960. 


Q. Do you know any Nimer S. Wahby? A. Yes. 


8 Q. Did you have any talks with Mr. Barsky after 

you learned that Mr. Wahby had won his appeal and 
was coming back to work? A. Yes, Mr. Barsky told me— 
as I remember, it was two days before Mr. Wahby actually 
showed up—he said that Wahby had won his appeal, and I 
think, in fact, I am sure I asked him when he was coming 
back, and he says probably very soon, because since he 
would get his back pay, the Map Service would un- 
doubtedly want him to start right into work. 

Q. Did you talk at all to Mr. Barsky about what effect 
Mr. Wahby’s return to Army Map Service would have on 
you? <A. Yes. I don’t remember now whether this was 
before Mr. Wahby actually came back or whether it was in 
the two days or so after I learned that he was coming 

back. 
9 Q. What did Mr. Barsky say to you? A. He told 
me on the occasion of one such conversation at about 
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that time that he believed or he had an idea or it looked 
as if—some sort of prefixing expression like that—that 
they were going to have Wahby and me occupy the same 
job up until October, when I would have my status, and 
then abolish, you might say, the Wahby half of the job. 

Q. Did he say anything about what would happen to 
Wahby then? A. Well, only inasmuch as abolishing his 
part presumably meant ‘Riffing’? him again. 

Q. Did you at any time between the first ‘Rif’? of Mr. 
Wahby and his return to work ever talk to Mr. Barsky 
about the workload of the branch and whether there was 
work for you todo? A. Well, I don’t think I ever brought 
up the question, is there enough for me, but Mr. Barsky 
did during the spring of 1958 give me sort of a slight 
briefing as to what work was in store for me, in other 
words, what the plan for me was during the ensuing 
months. 

Q. Did that briefing inelnde any assurance that there 
was work or that there wouldn’t be work for yout A. Only 


inasmuch as the very fact that he showed me what he 
had planned for me to do was assurance that there 
10 would be work for me. 


Q. After Mr. Wahby returned to the Map Service, did 
you have any conversations with Mr. Shepard about Mr. 
Wahby? A. Yes. 

Q. Do you know when? A. Well, I had several, T think; 
in fact, I had several after that. The first one that I 
remember, and I think it was after Mr. Wahby got back, 
although conceivably it could have been during the day 
or so after I learned that he was coming back but hadn’t 
come back, Mr. Shepard, who sat right behind my desk 
at the time, told me that if Mr. Wahby were to ask me what 
I had been doing the last few months, not to tell him but 
to refer him to Mr. Barsky. 


e s e Ld es s oe e e 


51 


12 Q. During the period of the 90-day detail did you 

ever have any discussions with Mr. Shepard about 
what was going to happen to you? A. Yes, just a few 
days before the term was up— 

Q. Before what was up? A. Term, t-e-r-m. In other 
words, before the 90 days was up, I asked him what his 
plans were for me. 

Q. What did he say? A. I don’t remember his 

13 exact words. We had two or three conversations 

with him, but he gave me to understand that he 

was going to abolish Wahby’s job and that he was going 
to keep me there. 

Q. Keep you there? A. I mean, in the job that I had 
been having all along prior to me being placed under Mr. 
Trolle-steenstrup. 

Q. Do I understand you mean that Mr. Shepard told you 
he was going to abolish Mr. Wahby’s job and bring you 
back into the Middle East-Africa Section? A. Yes. 

Q. Did he say when he was going to do it? A. No, I 
don’t think so. 


° e e e e e e e e e 


Q. Now, did the second ‘“‘Rif”’ of Mr. Wahby come 
to your attention about the time it happened? A. 
Well, I told you, I had been told by Mr. Shepard before 
that he was going to do that. 


° e e e e e a e e e 


Q. How long did you remain in the USSR Sec- 

tion? Am I saying that right, USSR Section? A. 

Yes, that is right. I was first there either the latter part 

of September or early October, 1958. In March of 1959, 

Mr. Barsky said that he had some work that he needed 

me to work on and he asked me if I would be willing to 

move for the time being back there long enough to 

17 get one or two jobs done. That was in March of ’59. 

Q. And what happened, did you move? <A. Yes. 

Q. That was back into Mr. Barsky’s section, was it? 
A. Yes, that is right. 
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Q. And that is— A. The Middle East-Africa Section. 
Q. Where you had been before you were detailed out of 
it in June of ’5S; is that right? A. Yes, that is correct. 
s es 4 J e . 2 o 7 e 


Order 


Upon consideration of plaintiff’s Motion For Summary 
Judgment and defendants’ Cross Motion For Summary 
Judgment, and the parties having submitted memoranda of 
points and authorities in support of and in opposition to 
the said motions, and the Court having considered the 
pleadings, affidavits, exhibits, depositions, and admissions 
of record, and after oral argument held in open Court, and 
it appearing to the Court that there is no genuine issue 
of material fact and defendants are entitled to judgment 
as a matter of law, it is by the Court on this day of 
May, 1961, 


Oxpezep that defendants’ Cross Motion For Summary 
Judgment be and the same is hereby granted and the 


complaint be and the same is hereby dismissed, and it is 


Oxzpezen that plaintiff’s Motion For Summary 
Judgment be an dthe same is hereby denied. 


ee ee to 
Jndge 


_ 


Order 


Upon consideration of plaintiff’s motion to substitute 
Elvis J. Stahr, Jr., Secretary of the Army, as a defendant 
in the place and stead of defendant Wilbur M. Brucker, 
and John W. Macy, Jr., Chairman of the United States 
Civil Service Commission in the place and stead of de- 
fendants Roger W. Jones and Barbara Bates Gunderson, 
on the ground that Wilbur M. Brucker has resigned as 
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Secretary of the Army, and Roger W. Jones and Barbara 
Bates Gunderson have resigned as Members of the Civil 
Service Commission; and that Elvis J. Stahr, Jr., has 
taken office as Secretary of the Army, and John W. Macy, 
Jr., has taken office as Chairman of the United States Civil 
Service Commission; and plaintiff having alleged that Elvis 
J. Stahr, Jr., and John W. Macy, Jr., continue and main- 
tain the action complained of and that it is necessary that 
a substitution be made by this Court, it is 


Oxpenep by the Court that Elvis J. Stahr, Jr., Secretary 
of the Army, and John W. Macy, Jr., Chairman of the 
United States Civil Service Commission, are hereby sub- 
stituted as defendants in this case in the place and stead of 
Wilbur M. Brucker, Roger W. Jones and Barbara Bates 
Gunderson, respectively. : 


Judge 


Notice of Appeal 
(Filed June 7, 1961) 


Notice is hereby given this 7th day of June, 1961, that 
Nimer S. Wahby, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 10th day of 
May, 1961 in favor of defendants against said Nimer S. 
Wahby, Plaintiff. 


Byron N. Scorr 
Attorney for Plaintiff 


